
THR COMPTROLL8m ORNRRAL 
. O C  T H 8  U N I T 8 0  m T A T 8 m  

W A S H I N O T O N ,  D . C .  P O S ~ B  

FILE: R-214864 DATE: June 19, 1984 

MAmER OF: Tri-Com, Tnc. 

DIOEST: 

1 .  Protester has not shown that the agency acted 
in bad faith when it selected a competitor 
for the award; to prove bad faith, the pro- 
tester must present virtually irrefutable 
evidence that aaency officials acted with a 
specific and malicious intent to injure the 
protester. 

2. Contracting aaencv's failure to publish a 
synopsis in the Commerce Business Daily con- 
cernina its proposed purchase of communi- 
cations equipment under a multiple-award 
schedule as required by statute did not prej- 
udice the protester because the protester had 
actual knowledge of the proposed purchase and 
hail an opportunity to compete. ' 

3 .  Tn determininq whether the contractinq 
asencv's justification for purchasinq from a 
hiqher priced, multiple-award schedule sup- 
plier is adequate, the important factor is 
not, when the aaency put its reasons into 
writina, but whether those reasons existed at 
tbe time the acrency made its decision and 
whether they do in fact suDport that 
decision. 

4 .  The protester h a s  failed to show that the 
agency's justification for purchasing from 
the hiqher priced supplier is clearly unrea- 
sonable where the motester's arguments only 
reflect a disagreement with the aqency's 
technical judqment. 

5. Whether the protester is a lower oriced 
supplier of the required equipment is irrele- 
vant where the aqency has adequately iusti- 
fied a Durchase from a hiuher priced supplier 
on technical wounds. 
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6. GAO sees no value in recommendina that the 
aqency conduct a new purchase, despite the 
deficiency detected, since the protester 
enaaued in a head-to-head competition with 
the awardee and the aqency concluded that 
only the awardee's equipment could meet its 
technical requirements. 

Tri-Corn, Inc. (Tri-Corn), protests the award of delivery 
order NO. S-21384D to the Metraplex Corporation (Metraplex) 
by the National Aeronautics and Snace Administration 
( N A S A ) .  The delivery order is for a calibrator/ 
discriminator system, includins interchangeable, compatible 
modules, for telemetry support of the sounding rocket pro- 
qram at NFSA's Wallops Flight Facility (Wallops), Wallops 
Island, T7irqinia. The order was issued in the amount of 
$195,591.30 to Metraplex under contract VO. GS-00K-8301- 
S 0 0 5 1 ,  which had been awarded to Metranlex by the General 
Services Administration (GSA) under Federal Supply Contract 
Group 5 8 ,  Dart IX, Multiple Award Communications Schedule 
for  Communications Equipment. 

Tri-Com aruues that the Metraplex system was selected 
because of the personal preference of the NASA enqineers 
responsible for acquirina the needed eauipment and not 
because it was the lowest cost system on the mul.tiple-award 
schedule that met VASA'S technical requirements. In Tri- 
Corn's opinion, the equipment it offers under its own GSA 
multiple-award contract, GS-OQK-8301-SO052, will fulfill 
M A S A ' s  needs at a lower cost. Tri-Corn argues that, in 
issuinq the delivery order to Metraplex, NASA has not only 
violated applicable procurement laws and requlations con- 
cerninq the use of multiple-award schedules, but is also 
wastinq the taxpayers' money. 

We deny the protest. 

While Tri-Corn's protest was pending in our Office, 
Tri-Corn filed a motion for injunctive relief in the IJnited 
States District Court for the District of Columbia under 
Civil Action No. 84-1058. This decision responds to a court 
request for our opinion on Tri-Corn's protest. 
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NASA is planning to participate in an international 

project in the winter of 1984-1985 for the launchins of 
soundinq rockets from a site in Greenland. Under an 
international aqreement, NASA is responsible for providinq 
total ranse support for the project. To accomplish this 
mission, NASA is assemblinq an entire range in Greenland. 
Among the many pieces of eauipment needed at this range are 
calibrator/discriminator systems. These systems are needed 
to perform such functions as payload testinq Drior to 
launch, diasnosinq and correctinq problems, in the event 
that prelaunch payload anomalies occur, and providina real 
time data durinq the fliqhts. 

Wallops owns two Metraplex calibrator/discriminator 
systems purchased durinq 1983 and is integrating those 
systems into a telemetry van which will be used in 
Greenland. Wallops also owns Tri-Com euuipment. 

On March 13, 1984, while NASA had yet to make a final 
decision on the order, a Tri-Corn salesman makinq a routine 
sales call learned for the first time that NASA was contem- 
platinq the purchase of a calibrator/discriminator system. 
The salesman told the NASA ensineer that Tri-Corn was intro- 
ducing a new synthesized calibrator and would like to be 
considered for any order N A S A  miaht make. The enqineer 
indicated that he would be interested in evaluatins Tri- 
Corn ' s  latest equipment, but did not discuss N F S A ' s  specific 
needs. 

nurinq the next 9 days, NASA was evaluatinq the 
Metraplex system to make sure that it would be compatible 
with the Metraplex eauipment NASA already owned. On 
March 22, 1984, a second Tri-Corn salesman made a followup 
telephone call to the NASA engineer and discussed N A S A ' s  
needs in general terms. It was aqreed that the salesman 
would call back the next day with more information about 
Tri-Corn's synthesized calibrator. 

After this telephone conversation, the NASA enqineer 
went to his supervisor and discussed the attributes of both 
the Tri-Com and the Metraplex equipment. Jointly, they con- 
cluded that the Metraplex system was superior to Tri-Com's 
and lower in cost. Shortly after this meetinq, the NASA 
engineer learned that Metraplex's prices on the 
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was proposinq that NASA use a less expensive channel 
selector (the 472B-E at $230 per unit) rather than the type 
currently in the NASA inventory (the 4728 at $400 Der 
unit). In the opinion of the NASA personnel, the 472B-E was 
incompatible with N A S A ' s  Tri-Com eauipment. If the compati- 
ble 4728 was substituted for 4728-E (NASA planned to pur- 
chase 147 channel selectors in all), then the Tri-Com system 
was no longer less expensive than the Metraplex system, but 
more costly. 

The NASA technical officials were now convinced that 
the Metraplex system satisfied N A S A ' s  needs at the lowest 
cost. On the other hand, they believed that it was ques- 
tionable whether Tri-Com could meet N A S A ' s  technical 
requirements and quite clear that, once the cost of the com- 
patible Tri-Com channel selector was added to the company's 
proposed packaqe, the Tri-Corn system was more expensive than 
the Metraplex system. Nevertheless, the NASA procurement 
officials requested that the technical staff prepare a 
written justification explaininq the reasons for placing the 
order with Metraplex. A NASA engineer prepared this justi- 
fication and submitted it to the Procurement Office on 
Varch 28, 1984.  On March 30, the Procurement Of€ice issued 
the purchase order to Metranlex. Shortly after that, Tri- 
Com filed its protest with this Office and then its civil 
action in the United States District Court. 

Tri-Corn argues that N A S A ' s  conduct of this nrocurement 
has been not only arbitrarv and capricious and in violation 
of applicable statutes and regulations, but also in bad 
faith. Accordinq to Tri-Com, the NASA ensineer and his 
immediate superiors have a personal preference for the 
Metraplex equipment and conducted the procurement in a way 
to insure that Metraplex was chosen for the award. Tri-Com 
also maintains that the NASA enqineer consistently withheld 
information from Tri-Com and tried to mislead the Tri-Com 
representatives about the true purpose of N A S A ' s  proposed 
purchase. 

Tri-Corn further arques that NASA violated Pub. L. 
No. 98-72, 97 Stat. 403 (1983), which amends section 8(e) of 
the Small Business Act, when it failed to publish a notice 
of the proposed purchase in the Commerce Business Daily 
(CRD). Under Pub. L. No. 98-72, sovernment aqencies are 
reauired to qive small businesses, such as Tri-Com, 30 days' 
notice of a proposed procurement by publishins a svnopsis in 
the CBD unless the procurement is from a reauirements or 
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similar type -contract. As indicated below, Pub. L. 
No. 98-72 reauired the purchase in question to be synopsized 
in the CRD. 

In Tri-Com's opinion, NASA has also violated kASA 
Procurement Regulation 5 5.105-2, 41 C . F . R .  5 8-5.105-2 
(1982). This requlation requires that any nurchase from a 
multiple-award schedule be made at the lowest delivered 
price under that schedule unless the procurement office can 
justify the purchase of a hiqher priced item. Tri-Com 
believes that NASA has failed to justify the purchase of 
what Tri-Com maintains is a higher priced system from 
Metraplex. 

Finally, Tri-Corn argues that, in the 1983 purchases 
from Metraplex, NASA received at least 82 items that were 
not listed on Metraplex's multiple-award schedule. In Tri- 
Com's opinion, NASA violated the applicable procurement 
regulations in allowing this to happen. Rut more signifi- 
cantly, Tri-Corn maintains that €or NASA now to receive com- 
patible equipment from Metraplex, the agency will have to 
accept a considerable number of  modules that are not on 
Metraplex's multiple-award schedule in violation of the 
procurement regulations. If, on the other hand, NASA 
accepts only equipment actually listed on Metraplex's 
schedule, then, according to Tri-Corn, NASA will not have the 
"interchanqeability" that it says it needs and which it uses 
as one of the technical reasons to justify a purchase from 
Metraplex. 

Rased on the foregoins, Tri-Com requests that NASA be 
instructed to cancel its purchase order with Metraplex and 
conduct a new purchase in full compliance with all 
applicable statutes and regulations. 

In NASA's opinion, Tri-Com's Protest is without merit. 
The aqency denies that its personnel in any way consciously 
misled Tri-Corn. According to NASA, the decision to purchase 
the Metraplex system was based solely on the fact that it 
was the lowest priced system that met the asency's technical 
needs. There was no attempt to circumvent the procurement 
statutes and regulation or to deceive Tri-Corn's 
representatives. 

As to whether NASA was required to publish a CRD notice 
of its intended purchase, NASA's initial arqument was that 
there was no requirement under any law or requlation to 
synopsize a proposed purchase under a GSA multiple-award 
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schedule since the competition that such a synopsis is 
supposed to help generate was obtained durina the initial 
GSA procurement process. Accordinq to NASA, its 
interpretation was con€irmed by GSA personnel. 

However, NASA now concedes that Pub. L. No. 98-72 does 
apply to this situation and, technically, it should have 
published a synopsis in the CBD. Accordins to NASA, GSA 
sent the NASA Deputy Assistant Administrator for Procurement 
a letter dated January 19, 1984, which informed NASA of the 
need to synopsize the type of ourchase under discussion here 
in order to comply with Pub. L. FJo. 95-72. NASA Head- 
auarters did not Oass this information on to the procurement 
officials at facilities such as  Wallops because of confusion 
at NASA Headquarters over how to develop a workable policy 
to implement the statutory requirement. The procurement 
staff at Wallops did not become aware of this change in 
interpretation until May 4, 1984, more than a month after 
they had issued the purchase order. 

While admitting that there has been an inadvertent, 
technical violation of Pub. L. No. 98-73,, NASA argues that 
Tri-Com did not suffer any real prejudice 'since the com- 
pany's representatives became aware of NASA's proposed Dur- 
chase on March 13, 1984, and had sufficient time to make 
their companv's case before NASA selected MetraDlex and 
issued the purchase order on March 30. 

Tn rebuttal to NASA's new position on this issue, 
Tri-Com maintains that it was prejudiced. It points out 
that Pub. L. No. 98-72 requires publication of a notice 
3 0  days in advance of a purchase from a multiple-award 
schedule. Moreover, Tri-Corn aqain emphasizes that NASA 
failed to provide prompt, accurate information about the 
purchase so that Tri-Corn could make a fully informed 
proposal in the time all.owed. 

As to the question of which firm offers the lowest cost 
system, NASA stands by its conclusion that the Tri-Corn 
472B-E channel selector is technically unacceptable and that 
once the cost of the compatible 4728 channel selector is 
added to Tri-Com's offer, Metraplex clearly becomes the best 
buy. 

Since, in its opinion, the Metraplex system is the 
lowest priced equipment on the schedule, NASA argues that it 
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was not required to prepare a written justification under 
NASA Procurement Requlation S 5.105.2 when it decided to buy 
from Metraplex. NASA points out that it only prepared a 
written justification as an extra precaution in view of 
Tri-Corn's complaints about NASA's decision. Nevertheless, 
despite its belief that a written justification is unneces- 
sary, NASA maintains that the written justification that was 
prepared fully supports the selection of Metraplex on tech- 
nical qrounds, even if the Metraplex eauipment were 
considered to be more expensive than Tri-Corn's. 

At the outset, we note that there does not appear to be 
any further dispute that Pub. L. No. 98-72 requires a pro- 
posed purchase, such as the one in auestion here, to be 
synopsized in the CBD. NASA has learned that its original 
position was in error and that a breakdown in the agency's 
internal lines of communications failed to keep the per- 
sonnel in the field informed of the chanqe reqarding CRD 
not ices. 

However, NASA also.believes that Tri-Com was not 
actually prejudiced in any way by the agency's failure to 
synopsize the proposed purchase in the CRD. In N A S A ' s  
opinion, Tri-Com had actual knowledge of the purchase in 
sufficient time to take whatever steps it deemed necessary 
to offer its own product as a substitute for Metraplex's. 
NASA emphasizes that it selected the Metraplex equipment. 
because it satisfied the aqency's technical needs and was 
lower priced as well. 

As a general rule, the failure of an aqency to 
synopsize a procurement in the CRD does not Drovide a corn- 
pellinq reason to resolicit the procurement unless suff i- 
cient competition has not been aenerated or there is proof 
that the failure to synopsize was purposely meant to pre- 
clude the protester from cornpetins. - See, for example, - U.S .  
Air Tool Co., Inc., R-192401, October 3 0 ,  1979, 78-2 
CPD 307. 

Public Law No. 98-72 amended section 8(e) of the Small 
Business Act to improve small business access to procurement 
information and to increase competition. In ~assinq this 
legislation, Congress was clearly concerned that small 
businesses were simply not receivinq timely, accurate 
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information through the CBD and, as a result, were unable to 
compete €or the government's business. See qenerally, B . R .  
Rep. No. 98-3, 98th Cons,, 1st Sess., reprinted in 1983 
U.S. Code Conq, 61 Ad. News 710. To eliminate this problem 
in the future, Conaress directed that, for all proposed 
competitive and noncompetitive civilian and defense procure- 
ment actions of $10,000 and above (with certain exceptions), 
a notice must be published in the CBD immediately after the 
necessity for the procurement is established. Moreover, the 
aqency may not foreclose Competition until at least 30 days 
have elapsed either from the date the solicitation is issued 
or, in the case of a basic agreement, basic ordering aqree- 
ment, or similar arranqement, from the date a notice of 
intent to place an order is published in the CBD. 

GSA implemented Pub. L. No. 98-72 in Federal 
Procurement Regulation (FPR)  Temp. Roq. 75, 48 Fed. R e q ,  
48,462, October 19, 1983. Regardins multiple-award schedule 
contracts for telecommunications equipment, GSA issued 
further quidance through Supplement 3 to FPR Temp. RerJ. 51 
(effective November 9, 1983), which states that a multiple- 
award schedule contract for telecommunications equipment is 
not considered to be a requirements or similar type con- 
tract. Consequently, multiple-award schedule contracts for 
telecommunications equipment cannot qualifv for the statu- 
tory exception to the 30-day CRD notice requirement that 
Pub. t. No. 98-72 provides for  a "requirements or similar 
contract." It was this information which never passed down 
from NASA Headquarters to the Wallops procurement office. 
As a result, the Wallops personnel assumed that the proposed 
purchase was exempt from Pub. t. No. 98-72 and they 
therefore made no attempt to publish a CRD notice. 

Tri-Com argues that N A S A ' s  actions amounted to bad 
faith and were, in effect, a deliberate attempt to prevent 
Tri-Corn from competins for the proposed purchase order. 
However, we have held that to prove bad faith, a protester 
must present virtually irrefutable evidence that agency 
officials acted with a specific and malicious intent to 
injure the protester. Ebonex, Inc., B-213023, May 2, 1984, 
84-1 CPD - . We do not believe that Tri-Com has presented 
that level of evidence here. NASA officials do not appear 
to have deliberately set out to prevent an award to 
Tri-Corn; rather, they believed that they were conducting the 
purchase in a proper manner. The fact that the purchase vas 
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not conductea In such a manner appears from the record to be 
due to administrative error rather than to "a  specific and 
malicious intent to injure the protester." We conclude, 
therefore, that NASA did not act in bad faith when it failed 
to publish the rewired CBD notice. 

We also find that NASA's failure to publish a CRD 
notice did not prejudice Tri-Com. The record indicates that 
Tri-Com would have offered the exact same equipment recrard- 
less of the amount of time it had to prepare its proposal. 
Tri-Com had an opportunitv to participate in the Durchase 
process, althouqh admittedly under a timeframe shorter than 
the 30 days rewired, and its proposed equipment packaqe was 
rejected because it did not meet NASA's technical needs, not 
because it was somehow incomplete due to a lack of time to 
prepare it. While in the future NASA will be required to 
synopsize similar purchases in the CBD, NASA's failure to do 
so in this case was n o t  a critical factor in the aqency's 
ultimate decision to purchase the eauipment from Metraplex. 

As noted above, Tri-Com has challensed NASA's technical 
conclusions. In Tri-Com's opinion, NASA's written justifi- 
cation is full of errors and provides no support for the 
agencv's decision to purchase the equipment from Metraplex. 

Our Office has consistently held that the contracting 
agencies are responsible for determininq their needs and the 
best methods of accommodating thcpe needs. DataqraphiX, - Inc.# B-207055, August 16, 1982,. 82-2 CPD 132. As noted 
above, once a contracting aqencv determines its minimum 
needs in a multiple-award schedule situation, it must pur- 
chase from the lowest priced supplier on the schedule, 
unless it makes an appropriate justification for purchase 
from a hiqher priced supplier. NASA Procurement Resulation 
S 5.105-2. Our Office will not object to a justification 
for purchase from a higher priced supplier unless it is 
shown to be clearly unreasonable. Amray, Inc.,, 8-209481, 
June 6, 1983, 83-1 CPD 608. 

Here, Tri-Com has challenqed a number of NASA's 
technical determinations, pointina out that the written 
justification has what Tri-Com believes are serious errors. 
Recause NASA's technical determinations may not be totally 
correct, Tri-Com maintains that we should find the aqency's 
justification to be unreasonable. We do not aqree. NASA 
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has produced both in the written justification and durinq 
the protest process a number of unchallensed reasons why 
Metraplex equipment is superior to Tri-Com's. For example, 
Tri-Com has not refuted NASA's arquments that, in the 
€uture, it would be substantially less costly to expand the 
number of standard TRIG proportional hand-width channels 
usinq Metraplex discriminators, that only Metraplex allows 
manual calibrator of the discriminator from the front panel, 
or that only Metraplex provides the precision of setability 
that results from the dial-ranse output available on its 
eauipment. When Tri-Corn's specific criticisms are viewed in 
the context of all the reasons NASA has listed for pur- 
chasinq Metraplex equiDment, they amount to essentially a 
disagreement with the aqencv's technical judument which is 
not sufficient to show that the justification is objection- 
able. Olivetti Corporation of America, E-195243, - 

September 21, 1979, 79-2 CPD 212. Therefore, we find that 
Tri-Com has failed to show that NASA's justification for 
purchasina from Metraplex is clearly unreasonable, Amray, 
Inc., supra. - 

We also find no merit to Tri-Corn's arqument that, 
because NASA Drepared its technical justification shortly 
before issuing the purchase order, the agencv's determi- 
nations should be viewed with suspicion. This situation is 
analogous to when a contractina asency prepares an inade- 
auate justification for a sole-source procurement at the 
time the award is made, but had sufficient reasons neverthe- 
less to justify the award. We have held that, under those 
circumstances, we are only concerned with whether the 
decision was supportable in lisht of the circumstances as 
they existed and not whether the decision was sunported at 
the time it was made. - See Tosco Corporation, R-187776, 
May 10, 1977, 77-1 C P D  329. Therefore, the validity of 
VASA'S technical determinations does not depend upon when 
they were put into writinq, but whether they existed at the 
time NASA decided to purchase Fletraplex equipment and 
whether they do in fact support that decision. 

In liqht of our conclusion, it is unnecessary for us 
to determine whether Tri-Com or Metraplex is, in fact, the 
lowest priced supplier--in other words, whether Tri-Com's 
less expensive 472R-E channel selector can be substituted 
for its more expensive 472R. Even if the Tri-Com 472B-F! was 
the lowest priced channel selector on the multiple-award 
schedule, it would make no difference since, as noted above, 
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NASA has adequately justified a purchase from Metraplex on 
technical grounds. Tri-Com has questioned a number of 
N A S A ' s  technical reasons, but has not refuted all of them. 
Since Tri-Com has not been able to rebut the overall valid- 
ity of N A S A ' s  technical conclusions, the fact that it miqht 
be the lowest priced supplier becomes irrelevant under the 
particular circumstances of this case. 

Tri-Corn's final arqument is that, since NASA received 
at least 8 2  items under its 1983 purchases which were not 
listed on Metraplex's multiple-award schedule, the aqency is 
either aoinq to receive a number of nonschedule items under 
the current purchase in violation of the applicable procure- 
ment regulations or it is qoinq to receive schedule items 
which will not be interchanqeable with its current Metraplex 
equipment. Whichever occurs, Tri-Corn believes that it shows 
that the NASA Durchase is fundamentally defective and should 
be canceled. 

Accordinq to NASA and Yetraplex, the agency has not 
received nonschedule items in the past nor will it receive 
any nonschedule items under the current purchase. Metraplex 
states that the schedule in effect at the time of this pro- 
curement does not list every version o f  its' basic models. 
If it did, there would be 850 items on its multiple-award 
schedule, and this would prove extremely confusinq to poten- 
tial purchasers. Since 1974 and up to the time of this pro- 
curement, Metraplex has only listed the basic model numbers 
on the schedule. The users rely on Metraplex to select the 
proper version of the basic models which will meet the 
users' needs. This is what Metraplex did for NASA in 1983. 
In other words, Metraplex shipped items to NASA that were 
identified by a basic model number plus number or letter 
suffixes which identified the specific version that NASA 
needed. According to Metraplex, the price quoted on the 
schedule for the basic model is the price for all the ver- 
sions of that model as well. Yetraplex notes that Tri-Corn 
and other manufacturers also identify versions of their 
basic models by number or letter suffixes and sees no 
difference in what it is doinq. 

We find that it is irrelevant whether all of 
Metraplex's model versions were listed on its multiple-award 
schedule. In reality, Metraplex and Tri-Com enqaqed in a 
head-to-head competition, and Metraplex was determined to be 
technically superior. While this protest has revealed that 
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NASA was incorrect when it failed to synopsize the purchase, 
there is no indication that, had the purchase been conducted 
in strict accordance with all applicable procurement laws 
and regulations, the result would have been different. NASA 
has found that Metraplex equipment meets its technical 
requirements and that Tri-Com’s does not. Accordinqly, we 
see no value in recommendinq that NASA conduct a new 
purchase, since it has reasonably substantiated its decision 
that only Metraplex can meet its needs. 

Comptrolle Y C  C, neral 
of the United States 




